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Form 17
Rule 8.05(1)(a)

Statement of Claim N

No. of 2020
Federal Court of Australia

District Registry: New South Wales

Division: General

Secretary, Department of Health
Applicant

Evolution Supplements Australia Pty Ltd and another

Respondents

1. The First Respondent is a corporation, capable of being sued in its own name.
2.  The Second Respondent is the sole director of the First Respondent.

The Website Advertisements

3. Between at least January 2019 and 2 March 2020, the First Respondent maintained, or
caused to be maintained, a website located at Universal Resource Locator (URL)

www.evolutionsupplements.com.au (Website).

4.  Within the period referred to in paragraph 3 above, the Website displayed advertisements
in relation to each of the goods listed in Schedule 2 to this Statement of Claim (Website

Advertisements).
Particulars

(a) The Website Advertisements were displayed at the URLs listed in Schedule 2,
during the periods listed in Schedule 2.

(b) The Website Advertisements were available 24 hours per day, for the periods they

were displayed.

Filed on behalf of (name & role of party)
Prepared by (name of person/lawyer) Joanna Davidson of counsel

Law firm (if applicable) Norton Rose Fulbright Australia (Attn: Michael Sullivan
Tel 02 9330 8483 - : Tel ERE——
Email michael.sullivan@nortonrosefulbright.com & brendon.green@nortonrosefulbright.com

Address for service Norton Rose Fulbright Australia (Attn: Michael Sullivan and Brendon Green)
(include state and postcode)  Level 5, 60 Martin Place, Sydney, NSW, Australia




5. By maintaining the Website, or causing the Website to be maintained, the First
Respondent advertised, or caused to be advertised, each of the goods listed in
Schedule 2 to this Statement of Claim (Website Goods).

Advertising goods that are not entered in the Register

6. Each of the Website Goods is and was, within the period referred to in paragraph 3 above,
a therapeutic good within the meaning of s 3(1) of the Therapeutic Goods Act 1989 (Cth)
(TG Act).

Particulars

(a) Each of the Website Goods is or was, at all relevant times, represented to be, oris
or was, at all relevant times, likely to be taken to be, for a therapeutic use, having
regard to the representations made concerning the effects and uses of the Website

Goods in the Website Advertisements.

(b) Each of the Website Goods is or was, at all relevant times, represented to be, or is
or was, at all relevant times, likely to be taken to be, for use in influencing, inhibiting
or modifying a physiological process in persons, having regard to the
representations made in column 2 of Schedule 3 to this Statement of Claim in the
Website Advertisements in respect of those Website Goods listed in column 1 of
Schedule 3.

() None of the Website Goods is or was, at any relevant time, the subject of an order in

force under section 7 of the TG Act.

(d) None of the Website Goods is or was, at any relevant time, a good for which there is
a standard within the meaning of s 4(1) of the Food Standards Australia New
Zealand Act 1991 (Cth).

(e) None of the Website Goods is or was, at any relevant time, a good which, in
Australia or New Zealand, has a tradition of use as food for humans in the form in

which it is presented.

(f)  None of the Website Goods is or was, at any relevant time, covered by a
determination under s 7AA of the TG Act.

7.  None of the Website Goods is or was, at any relevant time, entered in the Australian

Register of Therapeutic Goods (Register).



10.

11.

12.

13.

None of the Website Goods is or was, at any relevant time, the subject of an exemption,
approval or authority under the TG Act, nor an exemption, approval or authority under

regulations under the TG Act.

The advertisements for the Website Goods refer or referred to therapeutic goods not
entered in the Register that are and were at all relevant times prescribed by reg 7(i) of the
Therapeutic Goods Regulations 1990 (Cth), for the purposes of s 42DLB(9) of the TG Act.

The references to therapeutic goods in the advertisements for the Website Goods were

not at any relevant time authorised or required by a government or government authority.

The advertisements for the Website Goods listed in part 2 of Schedule 2 to this Statement
of Claim referred to substances, or goods containing substances, included in Schedule 4
to the then current Poisons Standard (as that term is defined in s 3 of the TG Act)
(Poisons Standard) but not in Appendix H of the then current Poisons Standard at all

relevant times (Website Schedule 4 Goods).

The references to substances, or goods containing substances, included in Schedule 4 to
the then current Poisons Standard in the advertisements for the Website Schedule 4
Goods were not at any relevant time authorised or required by a government or

government authority.

The conduct of the First Respondent pleaded in paragraphs 3 to 5, having regard to the
characteristics of the Website Goods pleaded in paragraphs 6 to 12 above, was in

contravention of s 42DLB(1) of the TG Act, in circumstances where:

(a) in relation to the advertisements for the Website Goods, s 42DLB(9) of the TG Act
applied; and

(b) in relation to the advertisements for the Website Schedule 4 Goods, s 42DLB(7) of
the TG Act applied.

The After Hours Advertisements

14.

Between at least 28 October 2019 and 9 January 2020, the First Respondent maintained,
or caused to be maintained, a version of the website located at Universal Resource

Locator (URL) www.evolutionsupplements.com.au displayed only:

(a) between approximately 8pm and 4am on weekdays; and

(b) all day on Saturdays and Sundays



15.

16.

17.

(After Hours Website).

The After Hours Website displayed advertisements in relation to each of the goods listed
in Schedule 4 to this Statement of Claim (After Hours Website Advertisements).

Particulars

(a) The After Hours Website Advertisements were displayed at the URLs listed in
Schedule 4, during the periods listed in Schedule 4:

i. between approximately 8pm and 4am on weekdays; and
ii. all day on Saturdays and Sundays.

By maintaining the After Hours Website, or causing the After Hours Website to be
maintained, the First Respondent advertised, or caused to be advertised, each of the

goods listed in Schedule 4 to this Statement of Claim (After Hours Website Goods).

Each of the After Hours Website Goods is and was, during the period referred to in

paragraph 14 above, a therapeutic good within the meaning of s 3(1) of the TG Act.
Particulars

(a) Each of the After Hours Website Goods is or was, at all relevant times, represented
to be, or is or was, at all relevant times, likely to be taken to be, for a therapeutic
use, having regard to the representations made concerning the effects and uses of
the After Hours Website Goods in the After Hours Website Advertisements.

(b) Each of the After Hours Website Goods is or was, at all relevant times, represented
to be, or is or was, at all relevant times, likely to be taken to be, for use in
influencing, inhibiting or modifying a physiological process in persons, having regard
to the representations made in column 2 of Schedule 5 to this Statement of Claim in
the Website Advertisements in respect of those After Hours Website Goods listed in

column 1 of Schedule 5.

(c) None of the After Hours Website Goods is or was, at any relevant time, the subject

of an order in force under section 7 of the TG Act.

(d) None of the After Hours Website Goods is or was, at any relevant time, a good for
which there is a standard within the meaning of s 4(1) of the Food Standards
Australia New Zealand Act 1991.



18.

19.

20.

21.

22.

23.

24.

(e) None of the After Hours Website Goods is or was, at any relevant time, a good
which, in Australia or New Zealand, has a tradition of use as food for humans in the

form in which it is presented.

(f)  None of the After Hours Website Goods is or was, at any relevant time, covered by
a determination under s 7AA of the TG Act.

None of the After Hours Website Goods is or was, at any relevant time, entered in the

Register.

None of the After Hours Website Goods is or was, at any relevant time, the subject of an
exemption, approval or authority under the TG Act, nor an exemption, approval or

authority under regulations under the TG Act.

The advertisements for the After Hours Website Goods refer or referred to therapeutic
goods not entered in the Register that are and were at all relevant times prescribed by
reg 7(i) of the Therapeutic Goods Regulations 1990 (Cth) for the purposes of s 42DLB(9)
of the TG Act.

The references to therapeutic goods in the advertisements for the After Hours Website
Goods were not at any relevant time authorised or required by a government or

government authority.

The advertisements for the After Hours Website Goods listed in part 2 of Schedule 4 to
this Statement of Claim referred to substances, or goods containing substances, included
in Schedule 4 to the then current Poisons Standard but not in Appendix H of the then
current Poisons Standard at all relevant times (After Hours Website Schedule 4
Goods).

The references to substances, or goods containing substances, included in Schedule 4 to
the then current Poisons Standard in the advertisements for the After Hours Website
Schedule 4 Goods were not at any relevant time authorised or required by a government

or government authority.

The conduct of the First Respondent pleaded in paragraphs 14 to 16 above, having
regard to the characteristics of the After Hours Website Goods pleaded in paragraphs 15

to 23, was in contravention of s 42DLB(1) of the TG Act, in circumstances where:

(a) in relation to the advertisements for the After Hours Website Goods, s 42DLB(9) of
the TG Act applied; and



(b) in relation to the After Hours Website Schedule 4 Goods, s 42DLB(7) of the TG Act
applied.

Application of the TG Act
25. The acts of the First Respondent pleaded at paragraphs 1 to 24 above were:
(a) things done by a corporation; and/or

(b) done in the course of, or in preparation for, trade or commerce between Australia

and a place outside Australia, among the States, or between a State and a Territory.
Conduct of the Second Respondent

26. From at least January 2019 to 2 March 2020, the Second Respondent was a person

responsible for, and who took part in, the management of the First Respondent.
Particulars

(a) The Second Respondent has at all relevant times been the sole Director of the First

Respondent.

27. The Second Respondent was aware that the contraventions of s 42DLB(1) of the TG Act

pleaded at paragraphs 13 and 24 above were occurring, or would occur.
Particulars

(a) On 24 December 2018, the Applicant sent a warning letter by email to the Second
Respondent, requiring him to immediately remove from the Website all references to
products containing substances included in Schedule 4 to the then current Poisons
Standard and to therapeutic goods not entered in the Register and seeking written

confirmation of the removal of those references by 2 January 2019.

(b) On 17 January 2019, in a telephone conversation with Simon Doctor, Assistant
Director of the Applicant’s Advertising Complaints and Compliance Section, the
Second Respondent confirmed that he had received the warning letter and stated
that he would not be providing a response or taking any of the actions required by

the warning letter.

(c) On 18 January 2019, the Applicant sent a letter by email to the Second Respondent,
indicating an intention to issue him with a direction under s 42DV of the TG Act to

cease advertising via the Website goods not entered in the Register and goods



(d)

(e)

()

(9)

(h)

()

containing substances included in Schedule 4 to the then current Poisons Standard

but not in Appendix H of the then current Poisons Standard.

On 23 January 2019, a delegate of the Secretary of the Commonwealth Department
of Health issued the Second Respondent with a direction under s 42DV of the TG
Act by email, requiring him to cease the advertising via the Website of therapeutic
goods not entered on the Register (including but not limited to goods containing
substances listed in Schedule 10 to the then current Poisons Standard); and to
cease the advertising of, and the publication of references to, any substances

entered on Schedule 4 to the then current Poisons Standard (Direction).

On 4 October 2019, the Applicant’s solicitor sent a letter to the Second Respondent
by registered post and email, stating that advertising on the Website continued to
contravene the Direction and contravene the TG Act by depicting products
containing substances included in Schedule 4 and Schedule 10 to the then current

Poisons Standard.

On 9 October 2019, the Second Respondent emailed the Applicant’s solicitor

concerning the requirement to remove products from the Website.

On 11 October 2019, the Applicant’s solicitor sent a letter to the Second
Respondent by email, referring to the requirement to comply with the Direction and
stating that the Website included a large number of pages advertising for sale
products containing substances included in Schedule 4 and Schedule 10 to the then

current Poisons Standard.

On 15 October 2019, the Second Respondent emailed the Applicant’s solicitor,

referring to the removal of products from the Website.

On 23 October 2019, “jimmy@evolutionsupplements.com.au” sent an email to the
First Respondent’s email subscribers, stating that “SARMS are now only available

online from 8pm to 4am”.

On 25 October 2019, the Applicant’s solicitor sent a letter by email to the Second
Respondent, stating that the Applicant had not removed from the Website all pages
advertising for sale products including the ingredients listed in the letter of 11
October 2019, that it is an offence to advertise therapeutic goods not included in the
Register, and that the Website continued to advertise products not included in the

Register and/or containing prescription-only substances.



28.

29.

30.

31.

32.

The Second Respondent was in a position to influence the conduct of the First
Respondent in relation to the contraventions of s 42DLB(1) of the TG Act pleaded at
paragraphs 13 and 24 above.

Particulars
(a) The Second Respondent is the sole Director of the First Respondent.

(b) The Second Respondent is the addressee for invoices from BigCommerce Pty Ltd

for the provision of services relating to the Website.

(c) The Second Respondent is the contact person for requests made to BigCommerce
Pty Ltd between July 2017 and July 2019 relating to the operation of and changes to
the Website.

(d) The Second Respondent corresponded with the Applicant’s solicitor on
9 and 15 October 2019 concerning the requirement to remove products from the
Website in terms that indicated he was in a position to control the content of the
Website.

The Second Respondent failed to take all reasonable steps to prevent the contraventions
of s 42DLB(1) of the TG Act pleaded at paragraphs 13 and 24 above.

The Applicant repeats paragraph 25 above, insofar as it relates to the contraventions of
s 42DLB(1) of the TG Act pleaded at paragraphs 13 and 24 above.

The Second Respondent’s conduct, as pleaded at paragraphs 26 to 29 above, was done
in the course of, or in preparation for, trade or commerce between Australia and a place

outside Australia, among the States, or between a State and a Territory.

The Second Respondent’s conduct, as pleaded at paragraphs 26 to 29 above, was in
contravention of s 54B(3) of the TG Act.

Failure to comply with Direction

33.

34.

On 23 January 2019, Nicole MclLay, a delegate of the Secretary of the Commonwealth

Department of Health issued the Second Respondent with the Direction.

The Direction required the Second Respondent to cease the advertising via the Website
of all therapeutic goods not entered on the Register (including but not limited to goods
containing substances listed in Schedule 10 to the then current Poisons Standard); and to

cease the advertising of, and the publication of references to, all substances entered on



35.

36.

37.

38.

39.

Schedule 4 to the then current Poisons Standard on the Website, within 7 days of the date

of the Direction.
The Applicant repeats paragraph 26 above.

The Second Respondent did not, at any time prior to the commencement of these
proceedings, cause the First Respondent to cease advertising all therapeutic goods not

entered on the Register via the Website.

At least between 31 January 2019 and 2 March 2020, the Second Respondent did not at
any time cause the First Respondent to cease the advertising of, and the publication of
references to, all substances entered on Schedule 4 to the then current Poisons Standard
on the Website.

The Second Respondent’s omissions, as pleaded in paragraphs 36 and 37 above,

contravened the Direction.

The Second Respondent’s omissions, as pleaded in as pleaded in paragraphs 36 and 37
above, contravened s 42DX of the TG Act.

Relief sought

40.

On the grounds set out above, the Applicant claims the following relief:

(a) declarations in the form set out in the Applicant’s Originating Application dated
4 March 2020;

(b) injunctions restraining the First Respondent and the Second Respondent, in the

form set out in the Applicant’s Originating Application dated 4 March 2020;

(c) orders requiring the First Respondent and Second Respondent to pay to the
Commonwealth of Australia such pecuniary penalties as the Court determines are

appropriate; and

(d) costs.
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Date: 4 March 2020

7

P
p- /%//- e

Signed by Michael Sullivan
Lawyer for the Applicant
By his employed solicitor Brendon Green

This pleading was prepared by Joanna Davidson of counsel.

Certificate of lawyer

| Michael Sullivan certify to the Court that, in relation to the statement of claim filed on behalf of
the Applicant, the factual and legal material available to me at present provides a proper basis
for each allegation in the pleading.

Date: 4 March 2020

Lawyer for the Applicant
By his employed solicitor Brendon Green
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Schedule 1 — Respondents to Application

No. of 20

Federal Court of Australia
District Registry: New South Wales
Division: General
Respondents
First Respondent: Evolution Supplements Australia Pty Ltd

ACN 620 247 878
Second Respondent: Cumbhur Keskin

Date: 4 March 2020
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